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PROCEEDI NGS
(11: 09 a.m)

JUSTI CE STEVENS: The Court will hear argument
i n Borden Ranch agai nst the Corps of Engi neers, No. 1243.

M. Bishop, you may proceed.

ORAL ARGUMENT OF TI MOTHY S. Bl SHOP
ON BEHALF OF THE PETI TI ONERS

MR BI SHOP: Justice Stevens, and may it please
the Court:

The Arny Corps of Engineers has a considerable
nunber of hurdles to clear before it may regulate activity
as a discharge under section 404. Congress specified in
section 404 that a permt is required for an activity that
is an addition of a pollutant to a navigable water. That
addition -- that added pollutant nust be in the form of
fill material or dredged material. And the addition nust
come from a point source.

Those statutory terns, we believe, have a core
of plain nmeaning that excludes a farmer and rancher, deep
plowing in a seasonal wetland, to prepare the soil for
deep-rooted crops. A deep plow ng of that sort does not
add fill material or dredged material, and it doesn't
i nvol ve a point source. And so it --

QUESTION: Well, did -- did the district court

here find that the deep ripping tracked material into
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1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wet |l and areas fromthe adjacent uplands?

MR BISHOP: Only as to 3 of the 30-odd wetl ands
that are invol ved.

QUESTION: And as to those three?

MR. BISHOP: And that -- that is not -- and that
was not the basis of the judgment bel ow or of the penalty.

In the summary judgnent ruling, the court found,
as a matter of law, that plow ng that noved material that
was already in the wetland -- and this is page 36 of the
petition appendix -- was a violation. Wen it cane to
heari ng evidence, for that reason the court did not focus
on the question of whether nmaterial was added to the
wet | and, as the CGovernnent says, from-- from outside.

The penalty in this case was based on 358 rips,
passes, of the plow across the wetlands. The court did
not distinguish, in any of those cases, as between passes
that brought outside material into the wetland and those
that didn't. It sinply was not a focus.

This was not the basis of the Governnent's
argunent below. This is entirely novel. It wasn't the
basis of the district court's decision in this case. It
wasn't the basis of the court of appeals decision, if you
| ook at page 6 of the court of appeals decision.

Furt hernore, we believe that --

QUESTI ON: Even so, if we agreed that that's a
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proper basis --

MR. BI SHOP: That would not be a basis on which
you could affirm here because that was not --

QUESTION: But we'd have to -- we'd have to
remand for that to be considered?

MR. BISHOP: And we believe that a renmand that
focused on that issue would show, first of all, that there
were on sone occasions a mnimal anount of material that
was noved into the edge of the wetland, just on sone
occasi ons, a mniml anmount that would be well bel ow the
amount of fill that would have fitted at that tine with on
the -- under the nationw de permt so that no individual
permt would be required in this case.

It would al so show that the -- that the deep
pl ow was rai sed on nmany occasi ons before the -- it noved
fromupland into wetland, and there's an exanpl e of that
descri bed at page 71 of the petition appendi x.

And finally, on page 3 of our reply brief, we
cite a California Ag Extension panphl et which describes in
great detail the nature of the soils and the plowing in
this area, and what it -- what it describes is that when a
deep pl ow passes through this sort of clay soil and it
then rains, that the -- that the -- the clay pan seals up
agai n and that because of the -- the nature of the clay

pan, there really is no honogeni zati on during the plow ng
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process between the soils above and bel ow t he pan.
QUESTION:  What -- what is the rel evance of
that? That is, |I'mthinking of --
MR, BISHOP: Well, the CGovernnent is --
QUESTION: Let ne explain how I'mthinking of
this case. Suppose that you went in the m ddl e of Lake
Erie with a big punch, and you punched a hole in the

bottomand all the water ran out. Wuld that violate this

act ?

MR, BI SHOP:  No.

QUESTI ON:  No.

MR BI SHOP: That woul d regul at ed under the
rivers --

QUESTION: Okay, it wouldn't violate the act.
There's nothing. Al right.

Now suppose you went to Lake Erie and you had
about 1,000 dunp trucks or great big rakes and you filled
up Lake Erie. Wuld that violate the act?

MR BISHOP: That would fall under section 404.

QUESTI ON:  Absol utely, okay. So now what you
have is you punch a hole in the bottom and you bring sone
dirt in. Al right? So -- so --

MR. BISHOP: W bring no --

QUESTION:  -- you brought in sone dirt and you

punched the hole. Now --

Alderson Reporting Company
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MR. BISHOP: W bring -- we bring a little dirt
in at the margin

QUESTI ON:  So your argunent is because you only
brought a little dirt and you were nostly interested in
punchi ng the hole, you fall outside the act.

MR BISHOP: That's right. And that --

QUESTION: That's it. GCkay. Well, | don't know
if we're interested in the purpose of the act and you
violate it even a little bit, why don't you | ose?

MR BISHOP: No, no. Well, the purpose of the
-- no. The purpose of the act, Justice Breyer -- there
are nultiple purposes of this act, but the purpose to
preserve the Nation's waterways is achieved through a -- a
dual or perhaps a tripartite process. There is a section
402 NPDES permit that is regul ated by the Federal
Governnent. There is a section 404 fill and dredge
authority that is -- is -- that is handled by the U S
Armmy Corps of Engineers. But that is only part of the
pi cture.

The Governnent through -- the -- the Congress
t hrough section 208 set up a process which is mainly
adm ni stered through the States, although with
consi derabl e Federal assistance, for -- for regulating
nonpoi nt source pollution. |If this activity, this plow ng

activity, is not regulated under section 404, it is,
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nevert hel ess, regul ated by the States as nonpoi nt source
pol | uti on.

And so the goal of the act to -- to protect the
Nation's waters is not one that depends on the Federal
Government, and in fact, we think here that to give a
broad reading to the powers of the Army Corps of Engi neer
under section 404 by straining these very -- these --
these ternms, these series of terns that Congress
predi cated section 404 jurisdiction on, that that woul d
contravene Congress' other goal in section 101(b) which is
to preserve and protect the primary responsibilities and
rights of the States.

QUESTION:. M. Bishop, will you explain
something to ne? And -- and -- on a nost basic level, if
what the concern was it was to preserve wetl ands and not
have them converted into dry | ands, what difference should
it make if the conversion cones about through redeposit,
shaking all the stuff up, turning it upside down, but what
you're ending up with is dry land rather than wetland, or
if you take a little sludge from sonepl ace el se and put it
t here?

MR BISHOP: W don't think it's perm ssible,
Justice G nsburg, to protect wetlands by ignoring the
pl ai n | anguage of the statute because Congress, through

using the terns that it did, inposed limts on Federal
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power that preserve and protect, as 101(b) says, the power
of the States to regul ate nonpoi nt source pollution. And
so this --

QUESTION: So when you say --

MR BISHOP: -- so it --

QUESTION. -- you say, well, nonpoint is --
that's another issue, whether this is a point source,
whet her the --

MR BISHOP: W don't believe this is a point
source. We don't believe it involves fill material --

QUESTION. But that's -- that's another issue --

MR BISHOP. -- or dredged naterial.

QUESTION: -- than whether -- | thought you were
saying this is a redeposit of the same material.
Therefore, it can't cone under the act.

MR BISHOP. It's -- it's a redeposit of the
material. Therefore it is not an addition --

QUESTI ON.  Yes.

MR. BISHOP: -- of material to the wetland.

QUESTION: |Is there any redeposit that could be?

MR BISHOP: Well, the -- the -- Judge Sil berman
in the National Mning case said that the terns addition
in section 404 and al so the concept that a 404 permt is
for the -- is for the deposit of material to a specified

di sposal site, that read together, those show that
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Congress intended that there be a geographic or tenporal
separation between the dredging activity or where the
material comes fromand where it is deposited. So, you
know, if a bulldozer digs up large quantities of materi al
fromone side of a wetland and noves themto another, you
know, perhaps it is reasonable for the agency in a
circunstance like that to say that there has been an

addi tion.

Even in a case |like Deaton, where you have
dredgi ng, the dredging takes soil out of the wetland. At
that point it becomes a defined pollutant under section
404 which is dredged spoil, sonething that Congress said
was a pollutant. And if is that is sidecast, then, you
know, certainly there is far nore novenent of the soil and
far nore disturbance of the soil in a situation like that.
It's lifted out of the wetland and it is noved el sewhere.

But what we're dealing with here is a plow, a
deep plow, that goes through the soil and that pushes it
to the side and -- and noves it, but it stays in contact
with the soil all around it and it's sinply noved in snall
degr ees.

QUESTION: Is there a difference between deep
ri ppi ng and deep pl ow ng?

MR. BISHOP. They're the sane. They're the sane

thing, Justice O Connor. And -- and chiseling, which is

10
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mentioned as a formof plowing in the regulations, is the
same thing too. |It's just -- it's exactly the sane
i mpl erment .

QUESTION: Well, what -- what is the effect of
section 1344 whi ch says nonprohi bited di scharge of dredged
or fill materials, that the discharge fromnormal farm ng
and activities such as plow ng are not considered, |
guess, as --

MR BISHOP: Well, Justice O Connor, our -- our
take on this case is that we never get to 404(f), that

this activity is not a discharge to begin with because it

doesn't satisfy the requirenents set out in 404(a). It is
not -- it does not involve a point source. A plowis not
a point source. This is not fill material. 1It's not
dredged material. It is not an addition. Therefore, it

is not discharge.

QUESTION:  So, you think we never get there.

MR, BISHOP: That's -- that's our argunent.

QUESTION. But if we were to disagree with you,
because of this marginal shifting of soil fromthe upl ands
to the wetl and, then we'd have to ook at that?

MR BISHOP: If -- well, that would be -- that
woul d be an issue, but as | say, there's no finding as to
that sort of a -- that sort of an addition. And | don't

believe -- Justice O Connor, let me be clear that that --

11
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the -- the novenent of material into the margins of the
wat ers here would not be a discharge. Even if it is an
addition, it still has to qualify as fill material and as
dredged material and as a point source. And a plow sinply
is none of those things, and | hope | get a chance to
explain why | don't think it's a point source.

QUESTION:. Wiy -- there's sonmething called a
backhoe that has been | abel ed a point source and a
bul | dozer that has been | abel ed.

MR, BI SHOP: Ri ght.

QUESTION:  Way not a ripper?

MR BISHOP. Well, let me explain. The | anguage
of the statute is that a point source is a confined
conveyance, a confined, discrete conveyance. And we do
not believe -- and if you look at -- and then are exanples
set -- set out in the statute. And this is at 5a of the
addendum to the Governnent's brief, whichis alittle
easi er to handle than our petition appendi x. A point
source is a discernible, confined, discrete conveyance.
And then there are a series of exanples.

Now, the CGovernment's regul ations don't define
poi nt source. |In fact, they don't even use point source.
The -- the 404 regulations don't include the term point
source, and they're not in the 1996 nenorandumto the

field in which the -- the Governnment purported to explain

12
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why deep plowing is covered by 404.

But we think that these terns and these exanpl es
show one inportant characteristic of a -- of a point
source, that it confines the material that it conveys.

QUESTION:  Why? It doesn't -- | nean, why is a
truck? Does a truck fall withinit? | nmean --

MR, BI SHOP: A dunp -- a dunp --

QUESTION: -- what | do is | have ny truck.
fill it up with guck and | nove the guck over to the | ake
and | dunp it in.

MR. BI SHOP: A dunp truck --

QUESTION:  Now, is the truck a point source?

MR, BI SHOP: A dunp truck confines the materi al
and it conveys it.

QUESTION:  Well, it doesn't say confined
anywhere in the statute.

MR BISHOP: Yes, it does.

QUESTION: Which word --

MR, BISHOP: It says a discernible, confined,
and discrete --

QUESTION:  Not confining. Not confining.

QUESTION: It's the conveyance that is confined,
not the material.

VMR BISHOP: Well, that's the Governnent's

t heory, but --

13
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QUESTION:  Well, but isn't that what the plain
| anguage says?

MR BI SHOP: No, no.

QUESTION: It says confined conveyance, not

confi ni ng conveyance.

MR BISHOP: Well, | don't think that's right.
I nmean, first of all, the Governnment has never adopted
that -- it's just come up with that -- that argunment for
the purposes of this litigation. It's not in any

regul ati on.

QUESTION: Well, we're coming up with it now

(Laughter.)

QUESTION: And it's a pretty darned good one
t 0o.

(Laughter.)

MR BISHOP: Well, | -- 1 don't think it is,
Justice Scalia, if you |ook at the exanples that are --
are given because the characteristic of all of these
things is that they confine the material --

QUESTION: Well, what is rolling stock?

MR BISHOP: It's defined in Webster's as -- as
the -- the trucks of a trucking conpany or --

QUESTION: Fine. So -- and it doesn't, however
-- suppose | have a brilliant idea. Instead of a truck,

will take a giant rake, 17 feet across, and rake the

14
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nmountain into Lake Superior. Al right. Now, is -- is --
that doesn't fall within this just because | thought of
this brain stormof using this giant rake instead of a
truck?

MR BISHOP: No. | think the -- the comon
sense question is, does this vehicle confine material.
There are sone --

QUESTION: | would say the common sense question
is whether or not it's exactly the same for all intents
and purposes of this statute as a truck.

MR. BISHOP: Well, but -- the -- there is a |list
of exanples --

QUESTION:. Well, isn't -- isn't your point
whet her it's a conveyance?

MR BISHOP: Well, that is another point.

QUESTION:  The rake is a conveyance. It is
neant to nove the dirt down, and | suppose your point is
that the -- the plowis not intended to convey the dirt
anywhere except up and down. Sone of it may accidentally
go sideways, but that's not what the plowis for.

MR BISHOP: Well, | think that that is a very
useful termfor us, conveyance. Conveyance certainly
gives the idea of sonmething that is intended to nove
material fromone place to another. And a plowis not. A

plow is intended --

15
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QUESTION:  Well, why -- why will not up and down
satisfy?

MR BISHOP: The -- because we're not -- | nean,
we're not in this business to convey a naterial anywhere.
We're in this business --

QUESTION: No. That's not your purpose.

QUESTION. Isn't a plowa --

QUESTION:  That's not your purpose. But that is
necessarily what you are doing by the activity that you
engage in, isn't it?

MR BI SHOP: Justice -- Justice Souter, | don't
think that in any normal use of the term conveyance t hat
you woul d include a rake or a plow that just pushes
material a short distance, perhaps a matter of inches or
feet.

QUESTION:. Well, let's -- let's assune that | --

" maccepting Justice Breyer's suggestion and the rake

would be a -- would -- would be a point source here
because it conveyed. |If that is so, why should there be,
in effect, a -- a -- an excluding analysis for the -- for

the ripper that noves the stuff up and down?

MR BISHOP: Well, | nmean, that's ny argunent,
Justice Souter. | believe that the ternms confined and
conveyance in the statute in their plain nmeaning and as

they are elucidated through all of these exanples that are

16
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given, that they all have characteristics in common. One
is that they confine the material. The other is that they
convey it. And | don't believe that that is an apt
description of a plow shank, a 5-inch w de pl ow shank,
pul | ed through the soil and -- and the novenent that --

QUESTION:  Well, you -- you could say that it
does convey. It -- it conveys nostly, alnost entirely, up
and down and maybe a little bit sideways. But to the
extent that it does convey a |ot up and down, which is its
purpose, it hasn't made any addition. That woul d be your
poi nt for the up and down.

VR, BI SHOP: Wl --

QUESTION: But you're still stuck with the
si deways, it seenms to ne.

(Laughter.)

MR, BISHOP: Well, and we don't -- we don't
think that the -- the plowing here satisfies any of these
terms. So we don't think that it's a point source, but
even if it is a point source, we certainly don't think
that it's an addition because there is no addition to the
wet | and unl ess sonething is added. And all we are doing
is nmoving soil, be it up or down or sideways, snmall -- to
smal | degrees. And that doesn't -- nothing is coming into
the wetland from the outside.

QUESTION: Well, isn't --

17
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QUESTION: -- the argunment that -- that it's a
-- it's not adding material. No new material is added,
but as | take the CGovernnent's argunent, it's converting
sonething that wasn't a pollutant into a pollutant when
this deep ripper churns up the earth and deposits the
rocks and the soil and the biological material on the top.

MR, BI SHOP: Justice G nsburg, the -- the
statute, section 404, applies to tw types of pollutant
only, and that's fill material and dredged materi al .
Dredged nmaterial is material that is dredged out of the
soil, the sort of thing that a backhoe does, dredging a
hole and lifting it up out of the soil. The agency's
regul ati ons define dredged nmaterial as material that is
excavat ed or dredged fromthe wetl and.

The district court didn't find that there was
any dredged material involved here, and we don't believe
that any reasonable reading of the term dredged material,
or of the regulation that tal ks about excavating and
dredging fromthe wetland could describe the activity of

deep pl ow ng.

That leaves fill nmaterial. Fill material inits
plain neaning is material that is -- is used, is noved in
to fill a gap or a cavity. It was defined in the

regulations at the tine as material that was used for the

primary purpose of replacing an aquatic area with dry |and

18
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or changing the bottomelevation. As Justice Breyer has
poi nted out, if anything took water out of this wetland,

it is the activity of punching the hole in the clay pan so
that it drains out. W are not interested in filling this
wet | and and there was no purpose here to -- to use the
material to replace wet areas.

And in fact, it's quite irrelevant to a farner
and rancher if the topsoil remains wet, and in this area
it does, as a matter of fact, remain wet because the clay
pan seals up and during the rainy season, there's --
there's water on the surface. |It's just not our purpose
to do that.

QUESTION:  You -- you were quoting the -- the
regul ations as to the -- the definition of -- of dredged
material, but the definition in the statute of poll utant
i ncl udes rock and sand.

MR. Bl SHOP: It does, but the -- but the
pollutants -- the pollutants have to be in a particul ar

formin order to be covered by 404, and that formis fill

material or dredged material. So it's not enough to say
that there is rock or sand involved here. It has to be in
the formof fill material or dredged material which is why

you have these regul atory definitions of those two
concepts.

QUESTI ON:  Where do | get that fronf

19
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MR. BISHOP: In -- in section 404(a) on page 2a

of the Governnment's addendum The permits are issued for

t he di scharge of dredged or fill material into the

navi gabl e waters at specified disposal sites. The -- the
regul ati ons then define on page 6a and 7a fill material,
di scharge of fill material, and dredged material and

di scharge of dredged materi al.

QUESTION: So the definition -- for present
pur poses the definition of pollutant is irrelevant.

MR BISHOP: It is -- I'mnot sure whether it's
i rrel evant because under section 301, if you don't get a
pernmit, then what you' re charged with violating is section
301(a), which is on page la. And that tal ks about the
di scharge of any pollutant.

But the basis on which this case has been
litigated is that we needed a 404(a) permt not a 402
permt, and that is a permt for the addition of fill
material or dredged material.

QUESTION: Is -- is -- what is your definition?
Because | think that's actually not a bad point. You said
it's a conveyance. This is not a conveyance. The
di ctionary, | guess, defines conveyance as a -- as a neans
of conveying, and it says conveying is cause to pass from
one place to another. So the Governnent says, well, we'll

accept that. And of course, if you take that literally

20
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fromthe dictionary, then this is a conveyance because it
is a means of conveying. You say it couldn't be that
broad. | have a better definition, nore consistent with
what the paragraph nmeans, and that better definition is
what ?

MR BISHOP: It's the -- well, clearly the
CGovernment has some room here, but what we do say is that
a conveyance does not describe that no one -- no one
| ooking at a deep plow would say that's a conveyance. It
is not an object --

QUESTION: Wl |, except Webster would seemto
say that it is a conveyance because it fits the
definition. And now, so you don't like that definition.
| understand. | -- | see where -- in general terns, | see
where you're going, but | -- I'masking you if you have a
definition that would help you short of Wbster's
definition.

MR, BISHOP: Well, |I'mnot sure that Wbster's
covers this situation. A conveyance in comon parlance is
sonething that will nove naterial that is intended to
convey, to transport. |'Il have to find the page of our
bri ef.

QUESTI ON: ls it --

QUESTION: | nust say | never thought a pl ow was

a conveyance either.
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MR BISHOP: A neans -- | nean, this is what |
have from Wbster's Third. This is on page 4 of our reply
brief. A means or way of conveying, carrying,
transporting, serving as a nmeans of transportation.

nmean, there's the idea in there that it's a purposeful

activity --
QUESTION.  You -- you want to read it as --
MR BISHOP. -- to convey the material to
anot her place. And -- and that's not just want a pl ow

does. A plow just noves through the soil pushing it to
the side and turning it over and cutting through the soil.
I -- | just don't think any common sense or reasonable
nmeani ng - -

QUESTION: Is that different from--

MR. BISHOP: -- would treat that as a --

QUESTION: -- the propeller that was involved in
the Florida case?

MR. BISHOP: In -- in MCC?

QUESTI ON.  Yes.

MR. BISHOP. The propeller in MCC -- this is a
huge propeller on a barge in a very shall ow navi gabl e
stream The propeller cut through the -- the material at
the bottomof this stream picked up |arge quantities of
it with every -- with every -- at each stroke, and

propelled it out of the -- out of the waters. Wether or
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not that is --
QUESTION: Is that what it was designed to do?
MR, BISHOP: No, that's not what it was designed
to do. And I think --
QUESTION: It wouldn't neet your definition.

QUESTION. But isn't that exactly what happens

here, that the deep -- deep rigging or whatever you cal
it -- the -- it breaks up the clay. There's a -- a body
of clay, and then the -- the broken-up clay finds its way

into the water

MR BISHOP: Well, yes, it gets pushed. It does
get pushed to the side within the -- within the waters.

QUESTION: So it's the exact parallel to the
ot her case.

MR BISHOP: MCC -- no. MCC'is a suspect
decision, and I'mnot sure that it fits the definition of
the point source or dredged or fill material. | nean, it
is nore |ike dredging.

But, you know, if a point source is a confined
conveyance, our -- our contention is that it must
transport -- purposefully transport material from one
pl ace to another and it nust confine it --

QUESTION:  The key to your argunent, if |
understand it, is the purposeful thing. They didn't

really intend to do this. It's just a byproduct of what
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they're doing, and therefore there's --

MR BISHOP: No. That's -- that's not the key,
Justice Stevens. The key -- the key is equally that this
is to pick up and nove material to another place. W
don't want it here. Let's nove it. And it's just not an
apt description of what plow ng does.

But | don't want --

QUESTION: Whuld give us -- would you give us a
-- your best conprehensive description of what this kind
of so-called plowing does? Does it |eave the clay down at
the clay layer and sinply break it up? Does sone of the
clay find its way up in the course of this ripping? 1'm
not sure that |I know how it works.

MR BISHOP: Well, | think primarily what
happens is this is a very dense clay |ayer that the --
they have 5-inch shank cutting through it. And | think
the nost apt description is that it cuts through the clay.
This clay is heavy. It is not -- there's not a |lot of
honogeni zation, as the -- as the Ag Extension panphl et
that | cite in the reply brief says. There's not a |ot of
honogeni zation at the lower levels frombelow the clay to
above or fromthe clay above because of the nature of the
soil and because of the nature of the piece of equipnent.
This is not |ike a noldboard plow that has a curved shank

that pushes the soil up. |It's a cutting device that is
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intended to allow water to hydrate the roots and to all ow
the roots roomto grow.

If I could reserve the balance of ny tine.

QUESTION: M. M near.

ORAL ARGUMENT OF JEFFREY P. M NEAR
ON BEHALF OF THE RESPONDENTS

MR. M NEAR. Thank you, Justice Stevens, and may
it please the Court:

The Cl ean Water Act placed no regul atory
restrictions on the vast mgjority of acreage that
petitioners sought to subdivide and sell in this case.

The act required only that petitioners obtain a Federal
permt for those few acres of -- of wetlands that are
protected under the C ean Water Act. And those wetl ands
are concededly protected. The question of whether or not
these are waters of the United States is not in this case.

Petitioners who are --

QUESTION: And the -- the legislation doesn't

require that these wetlands be -- be left fallow You --
you could use themagriculturally and -- and they would
still be wetlands and you woul dn't be violating the act.

MR MNEAR: That is correct. That is correct.
Rat her, the focus here is on the activities --
QUESTION:  Coul d be used for normal farm ng and

pl ow ng presumably without a permt.
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MR. M NEAR. They could be under the norma
farm ng exenption

And we have three questions here, so l'd like to
try and proceed logically fromthe question of whether
there was a discharge of a pollutant, the first question
on which we spent nost of the tine discussing this so far;
t he question of whether that discharge woul d be covered by
the normal farm ng exenption; and then finally, the
question of civil penalties.

On the question of whether there was a discharge
of pollutant -- pollutants, the C ean Water Act nakes
clear that a discharge is defined as any unauthorized
addition of any pollutant fromany point source. |If you
make such a di scharge, under 301 you have violated the
law. You have two -- 301 provides -- there are two
exceptions to 301. You can obtain a pernit for nornma
pol I utants under 402 or you could obtain a dredge and fil
permt for fill and dredged material under 404.

QUESTION:. So is a -- is a point source a
defined, discrete conveyance? |s that how the statute
deals with it?

MR. M NEAR The -- the statute states that a
poi nt source is a discernible, confined, discrete
conveyance.

QUESTION: And is a plow of this type such a
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conveyance?

MR. M NEAR Yes, it is, and |l et nme descri be.

QUESTI ON.  Why?

MR. M NEAR Let ne descri be.

QUESTI ON:  Because that's a point of
di sagreenent between you and your opponent here.

MR. M NEAR  That is correct, Your -- Your
Honor .

The equi pnent we're tal king about here is a
bul | dozer, a Caterpillar D10 bull dozer, that is about 20
feet tall and about 25 feet long and typically carries a
16-foot blade on the front of it. It weighs about 100, 000
pounds. In this particular application, this earth-noving
application, it carries what's called a deep ripper or
shank behind it. M. Bishop says it's 5 inches wide. The
understanding fromny experts is that it's actually nore
like a foot wide. But the shank is about 5 to 7 feet
| ong. The shank penetrates deeply into the ground and
pul s up the material behind it. The idea here is to
di sgorge the clay material that |ies beneath the surface
of the soil so that the --

QUESTION: It doesn't just go in and cone out.

It --
MR MNEAR It pulls --

QUESTION:  -- in your view noves the material ?
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MR MNEAR: Yes, and in fact the district
court --

QUESTION: To the side or forward or sonething?

MR M NEAR Yes. The district court opinion
states on page 70 that material is noved both horizontally
and vertically.

QUESTION:  Yes, but if -- so long as the
material that -- that noved a couple of inches or even a
couple of feet horizontally is noved fromw thin the
wetlands to within the wetlands, you haven't added
anything to the wetl ands, have you?

MR MNEAR. No. | disagree with this, Your
Honor, and let nme make a point here that | think is very
important to the entire dredge and fill permt program

Dredged material by its very nature is typically
noved from one area of a wetland and pl aced el sewhere.
Think of it when we tal k about dredging a river and we're
dredging a channel. W are taking the material out of one
portion of the waterway and putting it into another. So
that's -- this idea of redeposition has been a part --

QUESTION:. Well, that's easy to see, a dredge
that takes a quantity of material and physically noves it
to anot her place. Here your opponent says this goes in
but it comes up and down. It doesn't, in fact, nove the

material to a different spot.
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MR MNEAR No. | think that M. Bishop woul d
agree that once the -- what happens is once the plow
penetrates into the -- the earth, it stays beneath the
earth and it's pulled up. And what happens is that clay
-- that clay pan that is beneath the surface is raised to
the top, together with other material.

QUESTION:  He says that's not the purpose. He
says the purpose is -- it doesn't do that. It just breaks
it up. | nean, maybe sone of it cone, but that the
operation is not intended to mngle the clay with the --
with the topsoil. Just to break up the clay. | nean
this is apparently a dispute between the two of you.

MR MNEAR And it was one that was resol ved,
with respect, Your Honor, by the district court which made
clear that the purpose here is to break up the clay pan.
And in the process of doing that, it noves the earth both
hori zontally and vertically.

QUESTION: Well, he doesn't deny that.

MR. M NEAR Yes. And that's sufficient.

QUESTION: But -- but you're -- you're
describing the nmoving it -- of it -- of it at |east
vertically as being the whol e purpose of the operation.
And -- and he says that's not the case, that what they
want to do is break up the clay and a little bit may --

may, indeed, come higher in the course of that. But
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that's not what it's designed to do unlike the kind of

pl ow you -- I'"mused to seeing, you know, that you carry
behind a horse and it's -- it's shaped in such a way that
i ndeed the soil comes up. This is not that kind of a

pl ow.

MR. M NEAR. But, Your Honor, the purpose here
is not what matters. |[It's what happens in the wetl and.
I's there an addition? And as | said, there's an addition
fromthree different perspectives.

QUESTION:  Well, | suppose there's an addition
if I"mwal king through a wetland that -- you know, that --
that happens to be dry at this tinme a year and | kick -- |
kick a dirt ball and it noves to another part of the
wetland. | guess -- | suppose that's an addition too,
isn't it?

MR. M NEAR:. The regul ati ons make clear -- EPA
has made cl ear that those types of --

QUESTI ON:  Lucky for ne nmy foot is not a
conveyance. Maybe it is a conveyance. | don't know.

(Laughter.)

MR. M NEAR. The regul ati ons nmake clear that de
mnims novenents of this type are not of concern to the
agency. Rather --

QUESTI ON:  Suppose a person has boots that --

and he regularly -- regularly -- people on this farm
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regul arly wal k through some poison and it's on their
boots. And they walk further on and, |o and behold, they
wal k into the place and poison all the fish. And they do
that on a regular basis. Are the boots considered a
conveyance?

MR. M NEAR  EPA has indicated that wal king,
bi cycling, driving a vehicle through a wetland is nornmally
-- has -- has de mnims effects and --

QUESTION:. No, no. I'mtrying to ask --

MR MNEAR Can it be? Can it be in the
abstract sense?

QUESTION: I'minterested in the question of
conveyance. Are the boots a conveyance where the effects
are not mnimal where, for exanple, it happens regularly,
seriously, destroys the fish because they're wal ki ng
t hr ough poi sons?

Now, the boots are not normally considered a
conveyance, but they do, in fact, convey the poison. A
plow is not normally considered a conveyance. A ditch
that you dig to plant roses in is not a conveyance. But
any of those things could in a subsidiary way convey
sonmething as part of their primary nonconveyi ng objecti ve.
Now, | want to know if you consider those subsidiary
things where it is serious to be conveyances.

MR. M NEAR. Yes. They neet the statutory
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definition --

QUESTI ON: Gee whi z, Congress shoul d have said,
you know, by conveyance or otherwi se then. Wy did it
say, you know, it has to be -- it has to be a conveyance?

MR. M NEAR: Because al though as Justice Breyer
expl ai ned --

QUESTION:. And if a boot is not a conveyance,
it's not a conveyance.

MR MNEAR It is a -- it is a conveyance. |
think you -- you need to understand the |ogic that
Congress applied in enacting the statute, and that was to
define all of these ternms quite broadly, understanding
that there woul d be enforcenent discretion

Now, we're not tal king about de mnims
activities in this case. W're talking about filling two
acres of wetlands in this case. And we're tal king about
activities that were found to have adverse environnental
effects.

QUESTION:  Now, you -- you say filling as
t hough, you know, they're not going to be wetl ands
anynore, but that's perfectly okay. He can nake them not
wet | ands anynore so long as he's doing it by norma
farmng. Right?

MR. M NEAR. He can --

QUESTI ON: | mean, the evil here is not that
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